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(a) STATEMENT OF THE CASE 


Plaintiffs in Exvror in this case, together with one 
Chang Kaw and Charles Benton, were by the United 
States grand jury indicted in October, 1913, charg- 
ing that on May 1, 1918 defendants confedcrated 
together unlawfully in San Francisco for the pur- 
pose of committing a crime against the United 
States. The indictment charges two distinct and 
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separate counts. In the first count it is charged 
that the defendants conspired to commit a crime 
against the United States, to wit, that of importing 
opium from Old Mexico into the United States 
by way of El Paso, Texas, to San Francisco, Cali- 
fornia. The second count, after alleging in general 
terms a conspiracy to commit a crime against the 
United States, charges that the defendants confed- 
erated and conspired together for the purpose of 
unlawfully transporting and concealing contraband 
opium theretofere miawfully brought into the 
United States from Old Mexico by way of El] Paso 
to San Francisco. In both counts of said imdict- 
ment four identical, distinct and separate overt acts 
on the part of these defendants are charged in fur- 
therance of the conspiracy alleged im each count. 
The first overt act charged is the bringing of two 
trunks from IK] Paso to San Francisco by way of 
Trinidad, Coloiado; the second is the delivery of 
smoking opium to Chang Kaw at 30 Waverly Place, 
San Francisco; the third is the taking of two trunks 
usea by the defendants for smuggling opium from 
the home of Charles Benton, 1546 A Stevenson 
Street, San Francisco, and leaving the same with 
one William Roberts in said city; the forth is the 
purchase by Thomas Andrews, alas Miuphy, of a 
eertain railroad ticket from vinidad, Colorado to 
San Francisco for $44.20, and also the payvinent 
by him of $17.02 as excess on baggage alleged to 
have contained contraband opnun. In both counts 
of the indictment the alleged conspiracy shows its 
inception on May 1, 1913, and that at that time the 
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defendants conspired, confederated and eame _ to- 
gether with the intent to commit this offense against 
the United States, and continuously thereafter and 
in furtheranee thereof the four overt acts men- 
tioned are alleged to have been committed. 


Defendants pleaded ‘‘not guilty’’ at the time of 
their arraigument and at said time were not repre- 
sented by counsel. On November 22, 1918, after 
trial the jury found defendants guilty on both 
counts as charged in said indictment. On December 
10, 1913, after motions for new trial and in arrest 
of judgment were denied by the Court, sentence was 
imposed as follows: Two years on the first count 
and one year on the second count, the sentence on 
the second count to commence after the expiration 
of the first sentence, a total of three years in San 
Quentin prison. 


On November 2, 1914, this court dismissed plain- 
tiffs’ writ of error for failure to properly prosecute 
the same pursuant to Subdivision 1, Rule 16, of the 
Rules of Practice of this court. ‘hereafter, on 
November 19, 1914, this court set aside its original 
order and reinstated the cause, on the same day 
granting thirty days from said date for plaintiffs im 
error to file and docket a certified transeript of the 
record. Present counsel were associated and took 
part in said application for re-hearing on November 
19, 1914, and since have been substituted as the sole 
counsel for the plaintiffs in error in the place and 
stead of counsel tryimg the case. 


(d) SPECIFICATION OF ERRORS. 


Plaintiffs in error have in their assignment of 
errors (Tr. pp. 233-240) as heretofore filed herein, 
enumerated the errors which they urge, and which 
we here re-allege, and we particularly specify and 
urge as error in this cause the following: 


1. That the District Court erred in overruling 
defendants’ motion, made prior to trial, to allow 
the defendants, these plaintiffs in error, to with- 
draw their pleas of ‘‘not guilty’’ for the purpose 
of interposing a demurver to the indictinent here- 
in, which said pleas of not guilty were entered at 
a time when defendants were not represented 
by counsel. And it is hercin urged that the said 
indictment is defective and faus t state an 
offense against the laws of the United ‘tates. 


2. That the verdict is not suppored by the 
evidence, and said verdict and judgmeut thereeon 
are contrary to law. 


3. That the Court committed manifest error 
affecting the substantial rights of these defendants 
during the trial of the case relative to he admis- 
sion of certain evidence which was duly and regu- 
larly excepted to by counsel for defendants. 


4, The Court eried in denying defendants’ 
motion that said Court instruct the Jury to acquit 
defendants at the time when the government first 
rested its case, and in refusing to permit counsel 
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for defendants to argue to the Court that said 
instruction be given to aequit on the ground of 
failure of evidence to prove the charges set forth 
in the indictment. 


o. That the Court erred in instructing the 
jury as to the law applicabie to this case, and as 
follows: 


“The act further provides that whenever 
on trial for a violation of this section the 
defendant is shown to have, or to have had, 
possession of such opiim or preparation or 
derivative thereot, such possession shall be 
deemed sufficient evidence to authorize con- 
viction unless the defendant shall explain 
possession to the satisfaction of the Jury.”’ 
(Bes IRE) 


“Tf you find that contrvahand opium was 
in the possession of the defendants, or either 
of them, in pursuance of a conspiracy, that 
fact is sufficient to establish the overt act of 
having such opium in his possession, unless 
explained by the defendant.’’ (Tr. 196). 


6. That the said Court committed manifest 
error affecting the substantial rights of these de- 
dendauts in denving their motion for a new trial 
and in arrest of judgment, on the ground of 
newly discovered evidence, and in the assignment 
of errors heretofore filed herein the defendants 
referred to and made a part of said assignment 
all the records, evidence and proceedings, to- 
vether with the affidavits filed im said cause. 


{i 


(c) ARGUMENT. 
ae THE INDICTMENT. 


The first alleged error on the part of the court 
below which is here urged is relative to the denial 
by the said court of defendants’ motion to be allowed 
to interpose a demurrer to the indictinent, as said 
defendants had pleaded ‘‘not guilty’? before any 
counsel appeared in their behalf. (Tr. pp. 14-15). 
It is a well settled rule of law and procedure that 
the court has discretionary power to pass upon a 
motion allowing the withdrawal of a plea under the 
circumstances occurring below, for the purpose of 
allowing counsel to interpose a demurrer to the in- 
dictment, and if that discretionary power has been 
abused this court can take cognizance thereof. Wc 
maintain that the error in refusing this motion was 
a very material and substantial one, for the reason 
that the defendants were charged with the commis- 
sion of a felony, and were about to be tried for the 
saine. The question as to what the particuler crim: 
was which the defendants were charged with should 
have been settled in order that the defendants might 
have prepared a proper defense and have been 
allowed to interpose the same. Section 5440, Rev. 
Stat. is as follows: 


“Tf two or more persons conspire either to 
commnit any offense against the United States 
ov to defraud the United States in any man- 
ner or for any purpose, and one or more of 
such parties do any act to effect the object of 
the conspiracy all the parties to such eonspir- 
acy shall be liable to a penalty of not more 
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than ten thousand dollars, or to imprison- 
ment for not more than two years or to both 
fine and imprisonment in the discretion of 
the court.’’ 


We will now proceed with an analysis of 
the indictment. The first count charges a conspir- 
acy on the part of the defendants with others un- 
known to bring opium into the United States from 
Mexico by way of El Paso to San Francisco. (Tr. 
p. 2). The second count also charges a conspiracy 
by the same defendants to transport, conceal and sell 
opium after importation, knowing it to be contra- 
band. (Tx. p. 5). Then follow the identical four 
overt acts in both counts, and in support and fur- 
theranece of the alleged conspiracy charged in both 
counts. The law relative to importing and dealing 
in opium 1s Section 8801, as set forth in the U. S. 
Compiled Statutes, 1913, and is as follows: 


‘Tf any person shall fraudulently or know- 
ingly import or bring into the United States, 
or assist in so doing, any opium or any prep- 
aration or derivative thereof contrary to law, 
or shall receive, conceal, buy, sell, or in any 
manner facilitate the transportation, con- 
cealment, or sale of such opium or prepara- 
tion or derivative thereof after importation, 
knowing the same to have been imported 
contrary to law, such opium or preparation 
or derivative thereof shall be forfeited and 
shall be destroyed, and the offender shall 
be fined in any sum not exceeding five thous- 
and dollars nor less than fifty dollars, or by 
imprisonment for any time not exceeding two 
years, or both. Whenever, on trial for a vio- 
lation of this section, the defendant is shown 
to have, or to have had, possession of such 
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opium or preparation or derivative thereof, 

such possession shall be deemed sufficient 
evidence to authorize conviction unless the 
defendant shall explain the possession to the 

A careful study of the indictment shows that it 
attempts to set up and charges a violation of Section 
0440 aforesaid, and does not charge the offense com- 


satisfaction of the jury.”’ (35 Stat. 614). 
prehended in Section 8801. There is a very great 


distinction between the two sections, and just here 
we maintain the error hes both on the part of the 
prosecution and of the court below. Both counts 
charge that all agreements to violate the laws of the 
United States by these defendants, Andrews and 
Poole, were continuous from and after May 1, 1913; 
that they had their inception on said date in San 
Francisco, Cahforia. If this be so and the entire 
offense is a continuing one under said Section 5440, 
then we maintain that there is but one crime, if any, 
namely, that of a conspiracy with four alleged overt 
acts in furtherance thereof. And if this be the true 
charge, and there be but one conspiracy, how can it 
be maintained that two counts are permissible, both 
charging a conspiracy to commit a certain crime, 
and neither count charges any crime whatsoever 
under Section 8801. Consequently the indictment 
is defective and duplicitous. 


Again, had there been charged first a conspiracy 
and four overt acts in furtherance thereof, and the 
second count set out the direct offense by these de- 
fendauts of violating Section 8801, there is no ques- 
tion but that the indictment would be proper under 
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the law. There is no question but that various of- 
fenses of a similar nature may be charged in separ- 
ate counts in one indictment,—for instance, as was 
held in U.S. v. Lancaster et al., 44 Fed. Rep. 885, 
in which the rule is announced that counts charging 
a conspiracy and also the offense committed in pur- 
suance thereof may be joined where both offenses are 
similar in nature and in mode of trial and punish- 
ment. See. 1024 of the U. 8. Statutes provides as 
follows: 

‘When there are several charges against 
any person for the same act or transaction, 
or for two or more acts or transactions con- 
nected together, or for two or more acts or 
transactions of the same class of crimes or 
offenses, which may be properly joined, in- 
stead of having several indictments the whole 
may be joined in one indictment in separate 
counts; and if two or more indictments are 
found in such eases, the Court may order 
them to be consolidated ” 

and is decisive on this question of charging var- 
ious offenses of similay kind mm the same indictment. 
In the indictment before us, however, if any crime 
is alleged it is one only, for the gist of the offense, 
if any, is an alleged felonious agreement and con- 
spiracy made in San Francisco May 1, 1913, and a 
continuation thereof evidenced by the four overt 
Hcie set OUL. 


Again, it is possible under the indictment before 
us, that practically two conspiracies are alleged, 
and in furtherance of each one the identical four 
overt acts are charged and proof introduced in- 
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discrimmately in support of both charges set forth 
in the two counts, and not only that, but the sen- 
tence is imposed after a verdict of guilty is found, 
and by a eumulation of punishment three vears’ 
sentence is imposed on these plaintiffs in error, 
when the conspiracy statute itself provides a sen- 
tence of but two veais, and no more. We will ad- 
vert to this fact later in our brief. 


Therefore, for the reasons hereinbefore set forth, 
we maintain the indictment is defective, and tha 
this warrants a reversal of the case by this Court. 


2. Evipencre ts INsvFriclent To SUpPoRT THE 
VERDICT. 

A conspiracy may be defined broadly as a com- 
bination of two or mole persons by some concerted 
action to accoinplish some erimimal or unliwful pur- 
pose or to accomplish some purpose net in itself 
criminal or unlawful by criminal ov unlawful means. 

Commonwealth v. Hunt, 4 Alete. (lass) ITI; 
38 Ain. Dee. 346; 

U. S. v. Wooten, 29 Fed. 702; 

Hedderly ¥. U.S., 195 Ped. 567; 

In order to conviet on the charge of conspiracy 
there must be shown: 

1. That a conspiracy existed as charged in the 
indictment. 

2 That if such conspiracy existed, the overt 
act charged was committed in furtherance of 
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such conspiracy. 
9) rey 


0. shat the defendaut was one of the conspir- 
ators. 


U.S. v. Cassidy, 67 Fed. 702; 
U.S. v. Newton, 52 Fed. 280; 


In discussing the crime of conspiracy the Court 
says in Dealey v. U.S., 152 U.S. 547: 

‘This offense does not consist of both the 
conspiracy and the acts done to effect the 
object of the couspiracy, but of the conspir- 
acy alone. ‘he provision of the statute 
that there must be an act done to effect the 
object of the conspiracy mereiy affords a 
locus peenitentiw so that before the act done 
either one or all of the parties may abandon 
their design, and thus avoid the penalty 
preseribed by the statute.’’ 

It is maintained by plaintiffs in error that there 
is absolutely no evidence anywhere in the reeord 
showing that cither Murphy or Poole were in San 
Francisco on May 1, 1913, or at any time during the 
month of May 1918, or that they ever at any time 
or place conspired together to import contraband 
opium. There is some evidence that Andrews, alias 
Murphy, was in Oakland June 20, 1913 (Tr. p. 146), 
but nothing is shown as to Poole being here or that 
there ever was a plan by these two with one another 
or with any other persons to import opium. The 
evidence shows that Poole received certain cases 
in Nogales, Mexico (Tr. pp. 72, 78), but it is also 
shown in the affidavit of George G. Sauer on mo- 
tion for new trial (Tr. pp. 210-211), that the cases 
referred to were taken into the interior of Mexico 
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pursuant to mstructions. There is no question in 
our minds but that the inference left with the jury 
at the time of the trial and when this evidence was 
introduced through the witness Manzo, was, that 
the alleged opium supposed to have been transported 
by Murphy from Trinidad to San Francisco was 
the same alleged to have been in the cases in Old 
Mexico. There is absolutely no evidence at any 
time shown in this case that the alleged, or any 
opium, ever was imported or carried across the lin 
from Mexico, and the only cases alleged to have con- 
tained opium mentioned in the evidence are con- 
elusively shown to have been sent from Nogales, 
Mexico, to the interior to Cananea. 


There is no evidence, nor a scintilla of evidence, 
that either Murphv or Poole was in San Francisco 
in May 1913, and there is no proof nor any evidence 
of the fact of importation of opium; therefore, how 
ean it be said that these defendants were guilty of a 
conspiracy to import opium and to traffic in the 
same in the United States, and particularly in San 
Francisco? There is no question but that there 
must be at least two elements to make out this 
erime of conspiracy: there must be the confederation 
or conspiring and there must also be the overt act. 
Now, under the first count the overt act charged 
is the bringing of opium into the United States 


from Mexico. And we maintain that there must 


be proof that there was an overt act in furtherance 
of and to carry into effect the object of the con- 
It requires more than proof cf mere 


Spiacy. 
passive cognizance of a crime on the part of a de- 
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fendant to sustain a charee of conspiracy to commit. 
it, and the jury must find that such prisoner did 
some act or made some agreement showing an in 
tention to participate in some way in such con- 
Spiraey. 


U.S. v. Howell, 56 Fed. 33; 
Bannon v. U. S8., 156 U. S. 464; 
WS. v. Barrett, Go Ped, 62: 


Can it reasonably be said in this case from the 
evidence adduced during the trial that there was 
any agreement between these two defendants at any 
time or place, and particwarly during the mont} 
of May 1918, when the evidence shows that the first 
time either of these defendants was in or near Sar 
Franeisto after May 1, 1913, is on June 20,7191 
when Murphy registered under the name of ‘‘Spen- 
eer’’ at the Hotel Crellin, in Oakland? (Tr. p. 146). 
Further, assuming, for the purpose of the argu- 
ment, that the defendants were guilty of the crime 
of conspiring together to unlawfully import opium, 
eould the penalty under the indictment be mo:: 
than two vears? It is shown in the judgment on 
verdict of guilty filed in this case on December 10, 
1913, (2H p. 229), that the defendants were duly 
convicted of the crime of CONSPIRACY to im- 
port, receive and conceal opium. 

Asa resume’ for the benefit of this Court and for 
the purpose of arranging in a comprehensive and 


systematic manner the evidence adduced by the 
government on the trial of this case, we herein 
show what witnesses were introduced, the evidence 
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of each that affected the defendant Andrews; that 
which affected Poole; and that which affected 
both. he pages of the transcript on which said 
evidence is found are as follows: 

Evidence affecting Thomas Andrews: 


Harry F. Walsh, 


Tr. page 
Direct Examination 15 
Cross : : : 20 
Redirect . Pee is 
Joseph Head, 
Direct : ; — 2e 
Cross : : ; 44. 
Redirect : os ou) 
Reeross . : 2) G2 
(Recalled) x oe 
Redirect : oe) 2102 
(Reealled) 2 dls 
Fred West, 
Direct : ; 5 85 
Cross , : ; 56 
Redirect ; ; Gs 
(Reealled) . 184 
Cross : : as. 
John H. Dawson, 
Direct, ya s 6 lite! 
Cross ; : . 69 
Chas. Ey. Maller 
Direct : : . 91 
Cross : , Q4 
Redirect : : . 96 
George Cassidy, 
Direct i . 104 


Cross : . 106 
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Tr. page 
Marie Nelson, 
Direct 107 
Cross 110 
Dash Katona, 
Direct 145 
Willian Roberts, 
Direct 165 
Cross 167 
Martin Baker, 
Direet 168 
Cross 170 
Redivect 170 


Evidence affectine George Poole: 
=] o 


Raphael Manzo, 
Direct Examination 


(Reealled) 

Cross 
Guillermo McAlpine, 

Direct 
J. K. Benton, 

Direct 

Cross 
G. R. Smalley, 

Direct 
Louise Lorraine, 

Direet 
John W. Smith, 

Direct 

Cross 
P. O. Huffaker, 

Direct 


136 
137 
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Tr. page 
Evidence affecting both defendants: 

Charles W. Dixon, 

Direct ; ; - 102 

Cross. ae: 104 
Louis Sang, 

Direct. . 116 

Cross ; ; . 124 
yee. MicCormicl, 

Direct : ’ len 

Cross : , . 148 

(Reealled ) . 147 
Maud Fay, 

Direct . 148 

Cross. oe) 150 
John T. Stone, 

Direct ; 2 es 


As we have hereinbefore stated, Andrews, alias 
Murphy, is shown to have been at the Hotel Crellin, 
Oakland, June 20, 1913. It may also be gathered 
from certain circumstantial evideuce adduced dur- 
ing the trial that he came from ‘Trinidad to San 
Francisco in September 1913. There is no proof 
that he had contraband opium in his baggage. The 
only evidence found is that certain stains analyzed 
as opium were found in his trunks. 


But the error we urge in this portion of our ar- 
gument is that there is no evidence adduced by the 
witnesses Manzo and McAlpine that the alleged 
eases of opium delivered by them to Poole were ever 
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brought into the United States; on the contrary, 
their testimony is that they do not know what be- 
eame of the cases. 

In Transcript, on page 76, we find the following 
testimony : 

Mr. PRICE. Q. Just one question. What 
finally became of these cases you testified to as 
having been turned over to you? 

A. I don’t know. , 

Again, the evidence of witness Guillermo MeAI- 
pine (Tr. p. 79) shows that certain cases were re- 
ceipted for by Poole, and thereafter the following 
question, and answer was elicited (Tr. p. 83): 

Mr. SELVAGE. Q. Do you know where 
these cases went to after they left your bank ? 
A. No, I do not know. 

These two witnesses are the only ones adduced by 
the government to produce evidenee in support of 
the first count of the indictment so far as the charge 
of importing opium is concerned, and this is the 
gravamen of the conspiracy charged in said first 
eount. With this evidence before them, is it un- 
reasonable to suppose that the jury, knowing that 
Poole received certain cases in Mexico presumably 
containing opium, asumed that he brought the same 
into the United States, and then that Murphy 
brought the same to San Francisco? We maintain, 
however, that while this may be a conjecture, never- 
theless, taken with the instructions given to the jury 
by the court relative to the possession of opium 
or alleged opium in possession of a defendant unex- 
plained was a presumption of guilt, and we assert 
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that it may be reasonably believed that the jury 
had as a result of the uniting of these two factors, a 
resulting conviction in their minds of the guilt of 
defendants, and that such conviction was erroneous- 
ly conceived by said jury. There is absolutely no 
connection made with Murphy as to these eases 
turned over to Poole in Mexico, and on the motion 
for a new trial, as we have already in our argument 
stated, the affidavit of George G. Sauer heretofore 
mentioned conclusively proves, in our oipnion, that 
these particular cases were sent to Cananea, Mexico, 
by Poole. However, we maintain that onee this 
idea is fastened in the mind of the jury that the 
eases alleged to contain opium in Mexico were 
brought into the United States, and then certain 
stains found in Murphy’s trunks, together with all 
the remaining circumstances adduced by the 
government in this case and _ the application 
of evidence adduced indiscriminately during 
the trial and over the objection of defend- 
auv’s counsel and _ otherwise, could produce 
but one result, viz., that of the guilt of these defend- 
ants on both counts. Our objection goes to the 
root of the entire case, namely, the overt act of im- 
porting these particular cases received by Poole in 
Mexico, pursuant to a conspiracy on the part of 
these defendants; but if it is not shown by any evi- 
dence that those cases ever crosed over into the 
United States, how can there by any possible 
ehanee be a lawful conviction on the first count? 
Further, if this particular proof is not made of im- 
porting opium and bringing the same across the 
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line into the United States from Mexico, then all 
the evidence introduced as to the acts of Murphy, 
or Andrews, and all the evidence tending to conneet 
these particulary defendants with the supposed 
opium alleged to have been delivered to Poole in 
Nogales, Mexico, is not connected up, then we main- 
tain there is no ground upon which there can be a 
conviction predicated upon the verdict brought in 
by the jury, and particularly when we apply the 
test under the three particular specifications under 
this Section 2 originally set out. The verdict is not 
supported by the evidence and is contrary to law. 


4. ERrors oF THE CotrtT IN ADMITTING AND RE- 
JECTING EVIDENCE DULY EXCEPTED To. 


In our assignment on this ground of alleged error 
on the part of the Court below we now set out the 
particular testimony and the refusal by the Court 
to strike out any of the same, and as is shown, com- 
mencing on page 115 of the transcript; the first 
testimony being that of Myr. Ilead, Inspector in the 
service of the United States Government. It was 
sought by his evidence to imtroduce certain docu- 
mentary evidence purporting to have been written 
by Murphy, and the following testimony was in- 
troduced (Tr. p. 114): 

Q. (Being cross examination conducted 
by Mr. Price) ‘Then vou do not say positive- 
ly that this 1s Mr. Murphy's handwriting, 
or this is Ma. Murphy’s handwriting; you | 
simply state there is a general similarity; is 
that what vou mean to say? 


—————————— 
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A. Well, I express it a little stronger; 
there is a marked similarity, marked char- 
acteristics. 

Q. And you base that simply upon these 
bits of stuff you picked up; is that corect? 

ie se Sy SCE eae loa 

. ‘The stuff you have conciuded to be in 
Mr. Murphy’s handwriting ? 

A. Yes, sir. 

Q. You base that then upon statements of 
the conclusion which you have come to; is not 
that correct? 

A. Yes, I make the statement on the con- 
clusions I have arrived at after looking at 
these different samples of the writing. 

Q. Have you ever seen Mr. Muphy sign 
his name? 

AD) No, sin, 

Mr. SELVAGE. I offer these in evidence 
and ask to submit them to the jury to exam- 
ine them and to note the characteristics of 
the handwriting. 

Mr. CAMPBELL. If your Honor please, 
we object to the introduction of these matters 
at this time upon the ground that it is imma- 
terial, irelevant and incompetent, and that 
so far there has been no foundation laid for 
them and that the corpus delicti of this 
charge laid in the information has not been 
established. 

Mr. DANFORD. And the witness admits 
he never saw the handwriting of Murphy. 

The WITNESS. No, sir, I take exception 
to that. 

The COURT. He said he never saw him 
write. 

The WITNESS. Yes, your Honor, that 
is it. 

The COURT. The witness who left the 
stand (Tr. p. 116) testified that Murphy 
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wrote his name in the register, ‘‘Spencer.”’ 

Mr. DANFORD. Then that would be the 
witness to put this in under, if at all. This 
witness does not know the handwriting, of 
his own knowledge. 

The COURT. No, of course he does not. 

Mr. DANFORD. We submit then that 
the foundation is not laid. 

The COURT. Sure the foundation is laid 
because the witness has testified that he com- 
pared this writing with the writing in dispute 
and gives his opinion as to whether or not it 
is written by the defendant. The objection 
is overruled. 

Mr. DANFORD. Very well, your Honor. 

Mr. SELVAGE. I will submit the signa- 
ture on the ticket and the name ‘‘Juarez’’ 
in the book, on this page, the capital J’s. 


Again, (Tr. p. 118) in the testimony of Louis 
Sang, the prosecution was attempting to introduce 
certain correspondence received by Sang from one 
Walker, who was identified by Sang as being Mur- 
phy, or Andrews. ‘The testimony at this point is 
as follows: 

Mr. CAMPBELL. If your Honor please, 
I desire to interpose the same objection to 
these letters being read to the jury at this 
time or introduced in evidence upon the 
ground that they are immaterial, irrelevant 
and incompetent and that the proper founda- 
tion has not been laid, and that the corpus 
delicti has not yet been established. 

The COURT. The objection is overruled. 

Mr. DANFORD. We note an exception. 


Further on on the same page, after discussion of 
a letter, the evidence follows: 
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The COURT. You had better learn it. 
The letter which he says was received from 
the defendant Murphy under the name of 
Walker may be admitted in evidence. 

The COURT. This letter was received 
from Waller. Let me see it. Is there any- 
thing in it bearing on this case? Oh ves, 
read it. 

Mr. SELVAGE. It reads: (Tr. p.119): 


‘Hil Paso, Texas, May 19,713. 
Friend Lowe: Your friend Fong Chin 
in Juarez spoke to me in regard to a letter 
he received stating that you want to see either 
George or myself about handling some goods 
for you out of Guaymas, Mexico by boat. 
Things ave in bad shape around Guaymas as 
there is no goods coming out of there bv rail- 
road and vour boat route may be O. K. The 
railroacs are ail tied up south of Chihuahua 
City and there has not been any shipments of 
goods in Jurarez for about three weeks. I 
just returned from a stop in New York 
City, and George has left. Before I arrived 
he left. te left word he would be baek in 
about a week, so if vou still want to go through 
with that proposition let me hear from you 
at your earliest convenience and I will come 
to San Francisco and talk the matter over. 
I am, 
Very truly, 
Tom.’’ 
Address, Thomas Walker, Texas, 21014 
Broadway, El Paso. 


Mr DANFORD., Cir. p. 120) Now, if 
your Honor please, I move to strike out th: 
reply as to what this business referred to 
Te answered ‘fopiun.’? T move to strike 
that out upon the ground that there is no 
foundation Jaid and nothing to show in the 
instrument itself, which would be the best 


eth 
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evicence of that it would refer to. 

The COURT. It does not show, and there- 
for the failure to show may be supphed by 
parol proof, which is done here by saying he 
referred to opium as the goods he desired 
te have handled. The motion will be denied. 

Mr. DANRFORD. Exception. 


Testimony of John W. Smith, a witness for the 


prosecution, (‘Transcript p. 159): 


Mr.SELVAGE. Q. State whether or not 
you have had possesion of a memorandum- 
book, a small red memorandum-book, or a 
black one, rather. 

Aa» Yes. sir 

@. Where did you get it? 

A. I got it in the drawer of room 22, at 
the Aleazar Hotel, which was occupied by 
Mr. Poole. 

Q. State whether or not there are any ad- 
dresses in that book. 

A. There is an address there of 830 Waver- 
ly Place; there is also another address, 112 
Kast Washington Street, Stockton, which is 
the Foo Lung address, of which Louis Sang 
was the manager. 

Mr. PRICK. We object to that, your 
Honor. The witness is ealled to read an ad- 
dress from a book and he is now making a 
statement entirely aside from that. We ask 
that that co out. 

Mr. SELVAGE. I want to know who 
these neople are, if he knows, and he has an- 
swered, 

The COURT. The motion will be denied. 


Testimony of Mr. P. O. Huffaker, on behalf of 


the prosecution (CT ranseript p. 173): 


Mr. PRICK. We object to anything being 
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admitted in evidenee not connected with the 
defendants and not connected with the corpus 
delicti in this case. 
The COURT. The objection is overruled. 
Mr. PRICH. We note an exception. 


We advert now again to our argument on the 
point concerning the importation of those certain 
eases alleged to have contained opium which it was 
shown were tured over to Poote in Nogales, Mex- 
ico, and we areve that if there is no connection 
shown on the part of these defendants with the act- 
tai InYportation of those particular eases across the 
line into the United States in furtheranee of a 
eonspiraey between these defendants, then all of 
the evidence which we have here set out and which 
was excepted to and the mtroduction of which was 
excepted to by connsel for defendants during the 
trial, should be entirely stricken out. and if the 
same is stricken out. then we maintain there is no 
evidenee on which to econviet the defendants in this 
@ise, oll either count. 


4 WRerusaL py Courr ro Instruct Jury to Acaguir. 


The indictment charges in both counts that a con- 
spiraev existed between these defendants. The pre- 
sumption at the commencement of trial is, that 
defendants are innocent. The prosecution must 
establish its ease against the accused. The evidence 
must be conclusive in order to convict. The egrava- 
men of the erime charged is the conspiraey, and it 
must be proven that ophun was brought into the 
United States in furtherance thereof in order to 
support the first count of the indictment herein. It 
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must be shown that the alleged opium at Nogales, 
Mexico, was brought into the United States by these 
defendants. If no proof of this fact exists, and we 
assert there is none, then the Jury should have been 
charged that so far as the first count is concerned 
there was no proof of conspiracy to import opium. 
As to the motion made by counsel to instruct the 
jury to acquit in view of the foregoing, particularly 
as to the first count, there is a substantial and man- 
ifest error on the part of the court below and an 
abuse of its discretionary power. The power of this 
court exists to examine the evidence to ascertain if 
there is any evidence to support the verdict. If none 
exists, it follows as a corvollary that there was abuse 
of discretion on the part of the court below in refus- 
ing to instruct the jury to acquit. The rule covering 
this particular question has been discussed in Hed- 
derly v. U. S., 1938 Fed. Rep. 571. In this case the 
court in its opinion cites Wiborg v. the United 
States, 163 U. 8. 658, relative to the examination 
of evidence in a case and the extent to which this 
court or an appellate court will go in examining 
evidence. In this case the court says: 

‘‘No motion or request was made that the 
jury be instructed to find for defendants or 
either of them. Where an exception to a 
denial of such a motion or request is duly 
saved, it is open to fhe court to consider 
whether there is anv evidence to sustain the 
verdict, though not to pass upon its weight or 

sufficicney. And although this question was 
not properly raised, yet if a plain error was 
committed in a matter so absolutely vital to 
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defendants, we fecl ourselves at liberty to 
GOTreCh 1,” 

There is no evidence that the alleged opium from 
Nogales was imported into the United States, as we 
have already fully discussed. We insist further 
that the conspiracy and the overt act must be alleged 
and provel. 


Bannon v. U.S8., 156 U.S. 464; 
U.S. v. Howell, 56 Fed. 21; 
Petuboue v. Us. 148 U.S. 197, 202. 


“Where an indictment under Revised 
Statutes Sec. 5440 for a conspiracy to commit 
the offense created by Section 10 of the Inter- 
state Commerce Law as amended by «Act 
March 2, 1889, charges a conspiracy between 
lumber merchants and their servants and an 
employee of a railroad company to procure 
less than the established rates by falsely 
weighing the lumber shipped, such weighing 
being done by the railroad employe, the jury, 
in order to convict must find an agreement 
between two or more of defendants for the 
purpose named, and also as an overt act, the 
actual false weighing of lumber by sueh em- 


ploye.”’ 
U. 8. v. Howell, 56 Fed. 21. 


Applying the theory of the foregoing citation to 
the case before us, in discussing this particular 
question, there is no evidence that such an agree- 
ment between the defendants did exist. If such 
agreement did exist, the overt act consisted in bring- 
ing opium from Mexico to the United States, and 
we must conclude that the jury believed that the 
opium at Nogales eventually came into the United 
States, and was the same represented by the stains 
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found in the trunks of one of these defendants. 


There is another aspect of this matter we might 
discuss concerning the evidence in this ease, and 
relative to the point under discussion, and we now 
touch upon the question of a variance between the 
charges in the indictment and proof to sustain such 
charges. 

‘*Where the indiiiment charged a conspir- 
acy to defraud one R. H., a married woman, of 
a certain piomissory note, proof that the note 
was the property of the husband and not of 
the wife was fatally variant.’’ 
Commonwealth v. Manley, 29 Mass. 173. 

If there was an overt act it must have centered 
around the cases alleged to have contained opium 
at Nogales, and we must conclude that the jury did 
decide that said cases at Nogales contained the 
opium referred to in the indictment, the unporting 
and eoncealing of which constituted the overt act. 
If so, and we see no other hypothesis on which the 
jury predicated its verdict, then under the theory 
suggested in the decision just quoted the variance 
was fatal. Counsel for defendants were precluded 
from arguing to the court that there was a variance 
when the court refused to allow argument on th: 
motion to acquit, and therefore we here urge re- 


versible error. 


When during the trial the question was raised as 
to what the defeudauts were obliged to defend a- 
gainst in the way of meeting the charges in the in- 
dictment, the court mtimates that the only defense 
to be interposed was to defend from El Paso, Trin- 
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idad, or some other point of that sort( T'r. p. 73. 
Therefore, if there was no evidence before the jury 
relative to the proof of the consummation of the 
alleged conspiracy charged in the first count of the 
indictment to import opium from Mexico, and fur- 
ther, if there is a variance between the charges of 
the indictment and the proof with testimony indis- 
eruninately presented as to all the charges in both 
counts without any clearly defined apphcation as to 
either one count or the other, then the court com- 
mitted manifest error in refusing to allow the mat- 
ter to be argued as to whether or not an instrnetion 
should be given to the jury to acquit. 

‘“Where there is not sufficient evidence a- 
gainst a prisoner he is entitled to a verdict of 
acquittal should he demand it.’’ 

Bishop’s New Criminal Procedure, (1913) 

Vol. 2, See. 820. 


5. ERroR OF THE Court IN INSTRUCTIONS TO THE 
J URY. 


We quote from the charge to the Jury given by 
the Court below: 


‘The Act further provides, that whenever 
on trial for a violation of this section the de- 
fendant is shown to have, or to have had, 
possession of such opium or preparation or 
derivative thereof, such possession shall be 
deemed sufficient evidence to authorize con- 
viection unless the defendant shall explain 
possession to the satisfaction of the jury.” 
(Tr. pp. 193, 240). 
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And again, page 196 of the transeript: 

“Tf you find that contraband opium was in 
the possession of the defendants or either of 
them, in pursuance of a conspiracy, that fact 
is sufficient to establish the overt act of hav- 


ing such opium in his possession unless ex- 
plained by the defendant.”’ 


Under the circumstances these instructions given 
by the court below to the jury ave sufficient in them- 
selves to warrant a reversal of this case. The 
charge in the indictment is a conspiracy, as we have 
already fully argued. And as we have already 
stated in our argument, it evidently was the theory 
of the government in trying this case from the very 
beginning in the preparation of the indictment, and 
in the introduction of testimony indiscriminately on 
both counts of the mdictment, that they were labor- 
ing under the opinion that the defendants were be- 
ing tried for the crime of conspiracy to import 
opium and also for the crime of unlawfully trans- 
porting, concealing and selling opium. This im- 
pression seems also to have communicated itself to 
the court, as is evidenced by these particular in- 
structions given to the jury. And it can be readily 
seen that where the evidence shows so clearly that 
evidently certain cases, contaming opium were de- 
livered to Poole, one of the defendants, in Nogales, 
Mexico, and the defendant Poole not explaining the 
possession of the same or what was done with the 
same, the natural inference would be that this 
opium crossed the line into the United States, was 
taken from El Paso by Murphy, or Andrews, as he 
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i; known, hv way of Trinidad to San Francisco. And 
we maintain that it is a most serious error on the 
part of the court to instruct this jury that unless 
these defendants explain the possession of opium, or 
alleged opium, in a satisfactory manner, that it is a 
presumption that they are guiltv as charged in the 
indictment. There is no question in our mind but 
what had there been two particular counts alleged, 
one for the conspiracy and one for transporting, 
handling and dealing in contraband opium, that the 
@a2fe herein referrad to and set out as given by 
the court to the jury might have been a proper one. 
But we maintain that having been given in the man- 
ner, under the circumstances, and relative to the law 
as it 1s supposed to be, and without reference to a 
close and careful analysis of the indictment in this 
case, that this one particwar point is sufficient for 
a reversal in itself. 


6. Error oF Court tin DENYING MotTIons ror New 
TRIAL AND IN ARREST OF JUDGMENT. 


In our final specifications of error on the part of 
the court below, we desire to draw the attention 
of this court to the following portions of the trans- 
eript: 
Notice of motion for a new trial (Tr. pp. 207- 
AUS Ve 
Affidavit of George G. Sauer (Tr. pp. 210-212) ; 
Affidavit fo Paulino Fontes (‘T. pp. 212-213) , 
Affidavit of Louise Lorraine (‘Tr. pp. 216-217) ; 
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Motion im arrest of judgment (Tr. pp. 222- 
226) ; 
Minutes of Court (Tr. p. 227) ; 

Exeeption to the ruling of the Court (Tr. p. 
227 


We have heretofore in our brief discussed various 
errors assigned and urged, and will not again tra- 
verse the grounds already covered, nor will we bur- 
den this court with unnecessary prolixity of argu- 
ment. The motion for a new trial is based prin- 
cipally on the affidavits cited. The two of Sauer 
and Fontes respectively indicate the probability of 
the defendants being able to introduce these two 
witnesses in their behalf, should an opportunity be 
presented to do so. The question first arises, was 
this testimony available and could it have been ob- 
tained with reasonable diligence on the part of the 
defendants at the time of their trial, and is it suffi- 
cient to produce probable proof sufficiently strong 
to in any way change the result of the verdict of 
the jury. We realize that unless this be so, the pro- 
posed evidence of these two witnesses is of no value. 
We take the view that it would materially affeet the 
ease, for the first count charges the conspiracy to 
import opium, and if the alleged opium at Nogales 
turned over to Poole was taken to Cananea and by 
Poole disposed of there, then there is absolutely 
no question that all subsequent evidence predicated 
upon the fact that these particular cases contained 
opium and that the said opium was brought into the 
United States is irrelevant and incompetent, and 
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there should be an opportunity given to instruet 
a jury on this point. Can it be said that they woul ° 
Smit finiwl atter an iistiuetion ty tlis regard that the 
defendants were guilty on the first count, or at all, 
of the commission of the erime they have been 
charged with in the indictment? Upon this hypoth- 
esis, together with the instructions of the court, 
which we elaim were erroneously given and hereto- 
fore by us discussed, should not the court have 
eranted the defendants a new trial on motion made 
Je vomnsel Ter defendants wpooen the groun-'s speci- 
fied and when supported by these particular affida- 
wits’ We respectfuily sngeescs that a iew trial 
should have been granted. 


amere is als@ the t suimOny of Louis Sang (Tr. 
pp. 116, 124. 173). On examination of this witness 
Sei hebalf of defenibeits, ic appel What pilor 
to his taking the witness stand he is alleged to have 
stated to Mr. Price, ene of the attorneys for defend- 
ents, that his dealings with the said defendants were 
m 1909. A verv serious question arises in our 
minds as to the truthfulness of this particular wit- 
ness, and the quer: naturally arises, did he tell the 
truth, and if he testified falsely in one respect, was 
he not testifvine falsely in other respects? 


We beheve tnet ene consideration should be 
fiven 16 this particular point of our argument 
relative te his rchability and the probabic effect and 
infiaenée of hie testimony on the jury. 
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These points which we have raised herein and our 
own conclusions after a careful study of the case, 
incline us to asswne that there is such manifest 
error affecting the substantial rights of said defend- 
ants, that the Court below should have granted a 
new trial. In conclusion we believe that the errors 
we have indicated are of such a nature that each, 
every and all of them are reversible errors, and that 
under the cireunstances of this case, its serious 
nature, the indictment, evidence introduced, rulings 
of the Court, its charge to the jury, verdict, judg- 
ment and sentence, are such, that in fairness to the 
defendants, plaintiffs in error, there should be a re- 
versal by this Court in this ease. 


Respectfully submitted, 
Wa. F. Rost and Bruce Guippen, 


Atiormevs for Helmand 
in hor. 


